
Section 13(b) Standard: The district court 
may grant relief "[u]pon a proper showing 
that, weighing the equities and considering 
the Commission's likelihood of ultimate 
success, such action would be in the public 
interest."

Is the injunction in 
the public interest?

Likelihood of ultimate 
success

Weighing the 
equities

"The burden of showing 
likelihood on the merits is met if 
the Commission has 'raised 
questions going to the merits so 
serious, substantial, difficult and 
doubtful as to make them fair 
ground for thorough investigation, 
study, deliberation and 
determination by the FTC in the 
first instance and ultimately by 
the Court of Appeals." Heinz 
(2001), WholeFoods (2008), 
CCC (2009)

Yes, if the FTC raises 
"serious, substantial" 
questions. FTC v. Whole 
Foods Market, Inc., 548 F.3d 
1028, 1043 (D.C.Cir. 2009)

The court must 
balance the equities 
on a "sliding 
scale." (Id., 1035)

Public equities

For 
PI

Against 
PI

"The principal public 
equity weighing in 
favor of issuance of a 
preliminary injunctive 
relief is the public 
interest in the 
enforcement of the 
antitrust laws." (Id., 
1050)

"[I]ncreased 
employment 
or reduced 
prices" from 
the merger. 
(Id., 1050)

Private equities

Private equities 
are considered 
only if the ∆s 
make a showing 
of public 
equities. (Id., 
1050)

Recognizable, but 
afforded "little 
weight." (Id., 
1051)

Not 
recognizable

Failing firm Higher profits

"A likelihood of 
success finding 
weighs heavily in 
favor of a preliminary 
injunction ... creating 
a presumption in 
favor of a preliminary 
injunction." (Id., 
1050)

The unique public interest standard is 
more lenient than the traditional 
equity standard for injunctive relief. 
(Id., 1042)
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