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General Rule
The FTAIA "initially lays down a 
general rule placing all (non-

import) activity involving foreign 
commerce outside the Sherman 

Act's reach." (Id., 2365). 

Domestic Injury Exception
The FTAIA "then brings such 

conduct back within the Sherman 
Act's reach provided that the 

conduct both ..." 

§6a(1)(A) (+)
The conduct "significantly and 
adversely affects ... customers 
within the U.S." (Id., 2366). 

"A claim" Theory
If the foreign conduct has both domestic 
and foreign effects, then §6a(2) applies, 

because the conduct "gives rise to a 
claim." Not the π's claim, but someone 
else's claim, i.e., "an injured domestic 

customer could have brought a SA suit." 
(Id., 2364). (2nd Cir., DC. Cir.)

"The π's claim" Theory
If the foreign conduct has both 

domestic and foreign effects, then §6a
(2) applies only if the domestic effect 

"gives rise to the π's claim." (Id., 2372)
§6a(1)

"(1) sufficiently affects American 
commerce, i.e., it has a "direct, 

substantial, and reasonably 
foreseeable effect" on American 
domestic, import, or (certain) 

export commerce, and ..." 

 §6a(2)
"(2) has an effect of a kind that 

antitrust law considers 
harmful, i.e., the "effect" must 
"giv[e] rise to a [Sherman Act] 

claim." (Id., 2365). 

§1

The "FTAIA's general rule 
applies where the AC 

conduct at issue is foreign." 
(Id., 2366). 

Domestic harm cannot give rise to 
the πs claim (i.e., help to bring 

about the π's foreign injury), if the 
π's foreign harm is independent of 

domestic harm. (Id., 2371).
Decided by Empagran.

Domestic harm might give rise to 
the π's claim (i.e., help to bring 

about the π's foreign injury), if the 
π's foreign harm is dependent on 

domestic harm. (Id., 2372).
Left open by Empagran.

"Congress sought to 
release domestic (and 

foreign) anticompetitive 
conduct from Sherman Act 

constraints when that 
conduct causes foreign 

harm." (Id., 2367).

"We conclude that 
principles of prescriptive 

comity counsel against the 
Court of Appeals' 

interpretation of the 
FTAIA." (Id., 2369)

Hoffman-La Roche v. Empagran, 124 S. Ct. 2359 (2004). A walkthrough guide.
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In this case:

§6a(2)(?)
The foreign conduct has 

domestic effects and 
independent foreign effects. 

In this case:

The domestic effect gives rise to "the π's 
claim" if (i) the π, in addition to foreign 

harm, also suffered domestic harm (direct 
effect); and/or (ii) the domestic effect 

helped "to bring about [the πs] foreign 
injury." (Id., 2372) (indirect effect).

By implication:

rejected

endorsed
by the
court

"Broad View"
The "a claim" theory leads 

to a broader "domestic 
injury exception" and thus 
to a broader application of 
the SA to foreign conduct.

"Narrow View"
The "the π's claim" theory 

leads to a narrower 
application of the 
"domestic injury 

exception" and thus to a 
narrower application of the 

SA to foreign conduct.
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